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by that State; its origin is implied by absolute necessity. And circum- 
stances necessarily implied from an allegation need not themselves be 
alleged. Stephen, Pleading, 353. 

Seemingly the doctrine of the instant case originated in a dictum in 
Lafayette Co. v. French, 18 How. 404, 15 L. Ed. 451. The latter case is 
often cited on the point; but its actual holding was in favor of the 
jurisdiction; whatever defects might have appeared in the declaration 
were corrected in later pleadings. 

In fact it was once held that the allegation now insisted on was in- 
sufficient. Hope Co. v. Boardman, 5 Cranch 57, 3 L. Ed. 36 (1809). It 
was then both necessary and sufficient to allege the citizenship of the 
corporators. Bank of U. S. v. Deveaux, 5 Cranch 61 (1809); Breithaupt 
v. Bank, 1 Peters 238, 7 L. Ed. 127 (1828). In 1844 it was held that 
the corporation might itself be regarded as a citizen. Louisville, etc., 
Co. v. Letson, 2 How. 497, 11 L. Ed. 353. And in 1853, with three jus- 
tices dissenting, the allegation now regarded as indispensable was al- 
lowed. Marshall v. R. Co., 16 How. 314, 14 L. Ed. 953. 

Insurance — Rights of Mortgagee — Cancellation by Mortgagor. — A 
mortgagor took out a fire insurance policy of the standard form on 
mortgaged property, and assigned it to the mortgagee as his interest 
might appear. The standard form includes a provision that, when a 
policy is payable to a mortgagee, no act or default of any other per- 
son shall affect his right to recover; and another provision that the 
policy may be canceled at any time at the request of the insured. On 
eviction by the mortgagee, the mortgagor requested the cancellation 
of the policy; which was done without notice to the mortgagee. After- 
wards, during the term of the insurance, the property was destroyed 
by fire. Held, the mortgagee is entitled to recover the amount of the 
loss. Gilman v. Commonwealth Ins. Co. of N. Y. (Me.), 92 Atl. 721. 

In the absence of a provision in the policy protecting the mortgagee 
from loss through the act or default of any other person, a policy pay- 
able to the mortgagee as his interest may appear is an insurance of 
the mortgagor's interest only; and a recovery by the former will be 
defeated by any act of the mortgagor forbidden in the policy. Gros- 
venor v. Atlantic Fire Ins. Co., 17 N. Y. 391; Brunswick Savings Inst. v. 
Commercial Union Ins. Co., 68 Me. 313, 28 Am. Rep. 56; Delaware Ins. 
Co. v. Greer (C. C. A.), 120 Fed. 916, 61 L. R. A. 137. The cancel- 
lation of such a' policy would, it seems, absolutely defeat a recovery. 
Under the mortgage clause, however, the policy is held to include two 
separate contracts, largely independent of each other; and the acts 
and defaults of the mortgagor leading to a forfeiture of his rights will 
not affect the rights of the mortgagee. Syndicate Ins. Co. v. Bohn (C. 
C. A.), 65 Fed. 165, 27 L. R. A. 614; Whiting v. Burkhardt, 178 Mass. 
535, 60 N. E. 1, 86 Am. St. Rep. 503, 52 L. R. A. 788; Phenix Ins. Co. v. 
Omaha Loan & Trust Co., 41 Neb. 834, 60 N. W. 133, 25 L. R. A. 679; 
Bacot v. Phenix Ins. Co., 96 Miss. 223, 50 South. 729, 25 L. R. A. (N. 
S.) 1226, 23 Ann. Cas. 262. See Richards, Insurance, 3 ed., § 291. 
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The question of whether cancellation is such an act or default as to 
come within the mortgage clause seems never to have been directly 
decided. By the actual terms of the cancellation clause, the policy 
may be canceled at any time at the request of the insured. Generally, 
in the interpretation of standard form policies, payable to the mort- 
gagee and containing the mortgage clause, the mortgagor is regarded 
as the insured. See Union Institution for Savings v. Phoenix Ins. Co., 
196 Mass. 230, 81 N. E. 994. 14 L. R. A. (N. S.) 459, 13 Ann. Cas. 433. 
But it has been held that the mortgagor can not cancel the policy and 
recover the premiums paid without authority from the mortgagee, on 
the ground that the term "insured" includes both parties. Lewis v. 
London & Lancashire Fire Ins. Co., 78 Misc. Rep. 176, 137 N. Y. Supp. 
887. It is well settled in the interpretation of policies, that the inten- 
tion of the parties as gathered from the whole agreement should gov- 
ern. Germania Fire Ins. Co. v. Roost, 55 Ohio St. 581, 45 N. E. 1097, 36 
L. R. A. 236, 60 Am. St. Rep. 711; Union Institution for Savings v. Phenix 
Ins. Co.. supra. And, also, that policy provisions will be strictly con- 
strued against the insurer. Welch v. British-American Assurance Co., 
148 Cal. 223. 82 Pac. 964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396. A 
fair interpretation of the policy, then, should include cancellation by 
the mortgagor, as one of the acts or defaults which, by the mortgage 
clause, will not defeat the mortgagee's right to recover. This would 
be in line with the general doctrine that under the mortgage clause 
two separate interests are insured; and that no agreement between the 
insurer and the mortgagor can, without the mortgagee's consent, af- 
fect the insurer's liability. See Leslie v. Firemen's Ins. Co. of Newark, 
N. /., 60 Misc. Rep. 558, 112 N. Y. Supp. 496. 

Insurance — Indemnity and Liability Insurance. — A judgment for in- 
juries was secured by the plaintiff against an insolvent company. The 
latter was insured against loss sustained and paid in money in satis- 
faction of such a judgment. The insurer, as stipulated in the policy, 
had defended the suit against the company. The company, being in- 
solvent, had not paid the judgment and the plaintiff endeavored to 
recover the amount from the insurer. Held, the policy is one of indem- 
nity, and as the insured had not paid the judgment, and had therefore 
suffered no loss, the insurer is not liable. Goodman v. Georgia Life Ins. 
Co. (Ala.), 66 South. 649. 

The decision in the instant case clearly follows the trend of author- 
ity and is unimpeachable on principle. Frye v. Bath, etc., Co., 97 Me. 
243, 54 Atl. 395, 94 Am. St. Rep. 500. 59 L. R. A. 444; Finely v. U. S. 
Casualty Co., 113 Tenn. 592, 83 S. W. 2, 3 Ann. Cas. 962; Ford v. Mtna L. 
Ins. Co., 70 Wash. 29, 126 Pac. 69. The question depends entirely on 
whether the insurance is against liability or loss by reason of liability. 
Obviously, if the insurance is against liability in such cases the insurer 
can be called upon to pay when a judgment stands against the insured, 
although the judgment is not satisfied. Anoka Lumber Co. v. Fidelity & 
C. Co., 63 Minn. 280, f>5 N. W. 353, 30 L. R. A. 689; Hoven v. Employers' 



